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Jesse C. Trentadue (#4961)
8 East Broadway, Suite 200
Salt Lake City, UT 84111
Telephone: (801) 532-7300
Facsimile: (801) 532-7355
jesse32@sautah.com

Pro Se Plaintiff

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

JESSE C. TRENTADUE,
Plaintiff,
Vs, : AMENDED COMPLAINT

UNITED STATES CENTRAL :

INTELLIGENCE AGENCY, : Case No.: 2:08cv788
FEDERAL BUREAU OF : Magistrate Judge David A, Nuffer
INVESTIGATION, and FEDERAL

BUREAU OF INVESTIGATION’S

OKLAHOMA CITY FIELD OFFICE,

Defendants.

By way of Amended Complaint under the Freedom of Information Act, 5 U.S. C.

§8§ 552 et. seq. (hereinafter “FOIA”), Plaintiff Jesse C. Trentadue, alleges and complains
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against the United States Central Intelligence Agency, Federal Bureau of Investigation,
and the Federal Bureau of Investigation’s Oklahoma City Field Office as follows:
PARTIES

1. Plaintiff is a citizen of the United States and a resident of Salt Lake County,
Utah.

2, The United States Central Intelligence Agency (“CIA™) is an “Agency” of
the Executive Branch of the United States of America within the meaning of 5 U.S.C. §§
551(1) and 552(f)(1). As an Agency of the Executive Branch, the CIA is subject to FOIA
and a proper party within the meaning of 5 U.S.C. §§ 702 and 703.

3. The Federal Bureau of Investigation is an “agency” of the Executive Branch
of the United States of America within the meaning of 5 U.S.C. §§ 551(1) and 552(f)(1).
As an agency of the Executive Branch, the Federal Bureau of Investigation is subject to
FOIA and a proper party within the meaning of 5 U/.5.C. §§ 702 and 703.

4. The Federal Bureau of Investigation's Oklahoma City Field Office is a
“component” of the Federal Bureau of Investigation within the meaning of 28 C.F.R. §
16.1. As a “component” of the Federal Bureau of Investigation, the Federal Bureau of
Investigation's Oklahoma City Field Office is subject to FO/4 and a proper party within

the meaning of 5 U.S.C. §§ 702 and 703.




Case 2:08-cv-00788-DN  Document 7 Filed 11/11/2008 Page 3 of 14

5. The Federal Bureau of Investigation and the Federal Bureau of
Investigation’s Oklahoma City Field Office will hereinafter be collectively referred to as
“FBI Defendants.”

6. This lawsuit and the documents-records at issue all arise out of the same
transaction and occurrence namely: A failed sting operation involving Department of
Justice and Southern Poverty Law Center informants-infiltrators that was focused upon
and directed towards Neo-Nazi and/or Militia activities at a white supremacist
paramilitary training facility located at Elohim City, Oklahoma, which activities included
bombing the Alfred P. Murrah Building in Oklahoma City, Oklahoma on April 19, 1995.

JURISDICTION AND VENUE

7. This Court’s jurisdiction over this matter arises under 5 U.5.C. §
552(a)(4)(B); the First Amendment to the Constitution of the United States, the
Administrative Procedure Act, 5 U.S.C. §§ 701 et seq.; 28 U.S.C. § 1331; and the
equitable powers inherent in the Courts of the United States of America.

8. Venue lies within this Court pursuant to 5 U.8.C. § 552(a)(4)(B) and 28

US.C. §1391(e).
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GENERAL ALLEGATIONS AS TO CIA

9. On December 19, 2006, Plaintiff served three separate and discrete
FOIA Requests upon the CIA, Plaintiff’s first #OIA Request sought the following
documents and/or records: CIA Office of Inspector General documents and/or records ,
directly or indirectly, relating or referring to the CIA’s knowledge of the April 19, 1995,
attack upon the Murrah Federal Building, including documents and/or records, directly or
indirectly, relating or referring to any investigations of the CIA’s involvement with or
connection to the Murrah Building Bombing. A copy of this FOIA4 Request is attached
hereto as Exhibit 1 and incorporated by reference.

10,  Plaintiff’s second FOIA Request sought the following documents
and/or records: the documents and/or records which Linda Cipprianni of the CIA’s
Office of General Counsel had provided to Assistant United States Attorney Beth
Wilkinson of the OKBOMB Task Force related to the Murrah Building Bombing. A
copy of this FOIA Request is attached hereto as Exhibit 2 and incorporated by reference.

11.  Plaintiff’s third FOIA Request sought the following documents
and/or records: documents and/or records on Andreas Carl Strassmeir which, directly or
indirectly, related or referred to Andreas Strassmeir’s possible involvement in the

bombing of the Murrah Federal Building on April 19, 1995; Strassmeir’s role and/or
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activities as an informant, aid or operative, including working for or reporting to the
German government, FBI, Southern Poverty Law Center or others; and/or Strassmeir’s
activities at Elohim City, Oklahoma, including his relationship with Timothy McVeigh
and/or the Midwest Bank Robbery Gang. A copy of this FOI4 Request is attached
hereto as Exhibit 3 and incorporated by reference.

12. By letter dated February 23, 2007, the CIA acknowledged receipt of
Plaintiff’s three December 19, 2006, FOIA Requests. In that letter, the CIA advised
Plaintiff that the agency had “combined” his three separate FOI4 Requests and was
treating them as one by assigning all three Requests reference number “F-2007-00513.7
In that letter, the CIA also asked for a written commitment from Plaintiff to pay for
search and production costs in responding to the combined Reguests. Plaintiff believes
and, therefore, alleges that the CIA unlawfully and illegally combined these Requests in
order to delay producing the documents and/or records and to increase the cost to Plaintiff
of that production, A copy of that letter is attached hereto as Exhibit 4 and incorporated
by reference.

13.  On March 4, 2007, Plaintiff wrote to the CIA agreeing to pay the

CIA’s search and production costs as outlined in the February 23, 2007, letter. A copy of
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pPlaintiff’s March 4, 2007, letter is attached hereto as Exhibit 5 and incorporated by
reference.

14. On October 17, 2007, Plaintiff wrote to the CIA asking for a status
report on his FOIA Requests. A copy of that October 17, 2007, letter is attached as
Exhibit 6 and incorporated by reference,

15. By letter dated November 5, 2007 but not received by Plaintiff until
November 16, 2007, the CIA wrote to Plaintiff’s about his request for a status report.

In that letter, the CIA informed Plaintiff that it was unable to give him a definite date by
which it would respond to his three FOIA Requests. A copy of the CIA’s November 5,
2007, letter is attached hereto as Exhibit 7, and incorporated by reference.

16. By letter dated March 20, 2008, Plaintiff again wrote to the CIA to inquire
about the status of his FOI4 Requests. A copy of that letter is attached hereto as Exhibit
8 and incorporated by reference. The CIA never responded to that March 20, 2008,
inquiry from Plaintiff.

17. The CIA did not respond to Plaintiff’s three FOIA Requesis as required by
32 C.F.R. § 1900.21 and/or 5§ U.8.C. § 552(a)(6). The CIA responses to Plaintiff’s FOI4
Regquests were not in accordance with 5 U.S.C. § 552(a)(6) in that the CIA did not inform

Plaintiff of the name, title position of the person withholding the requested documents
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and/or records; the reason(s) for withholding the documents and/or records, including any
FOIA exemption; an estimate of the volume of documents and/or records or information
withheld and number of pages or in some other reasonable form of estimation; and a
statement that the withholding could be appealed. Moreover, the CIA ‘s responses to
Plaintiff’s FOIA Requests were also not in compliance with the requirements of 32 C.F.R.
§ 1900.21 and 5 U.S.C. § 552(a)(6)(A) in that the CIA in its responses failed to make a
determination as to whether it would comply with or deny Plaintiff’s FOIA4 Requests.

18.  Due to the CIA not having complied with the requirements of 32 C.F.R. §
1900.21 and 5 U.S.C. § 552(a}(6)(A) in responding to the subject FOIA Requesis,
pursuant to 5 U.S.C. §§ 552(a)(6)(A) and (C), Plaintiff has constructively exhausted his

administrative remedies.

GENERAL ALLEGATIONS AS TO FBI DEFENDANTS

19, On October 12, 2008, Plaintiff filed and/or served a FQIA4 Request with
and/or upon FBI Defendants asking for: (a) “a copy of all surveillance videos taken from
the areas surrounding the Alfred P, Murrah Building on April 19, 1995,” the date of the
Oklahoma City bombing; (b) “a copy of all videotapes collected by the FBI and/or others
in Oklahoma from April 15, 1995 through April 19, 1995" as part of the Oklahoma City

Bombing investigation; (¢) “a copy of the videotape taken from the Oklahoma Highway
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Patrol Officer Charlie Hangers® patrol car, which recorded the arrest of Timothy
McVeigh on April 19, 1995;” and (d) “copies of all reports, including 302s that describe
or reference the FBI’s taking possession of these videotapes.” A copy of Plaintiff’s FOI4
Requests to FBI Defendants is attached hereto as Exhibit 9 and incorporated by
reference.

20.  Plaintiff served this FOI4 Request upon FBI Defendants by facsimile. A
confirmation of FBI Defendants’ receipt of this FOIA Request served by facsimile on
October 12, 2008 is attached hereto as Exhibit 10 and incorporated by reference.

21. By a letter dated October 14, 2008 and an e-mail dated October 15, 2008,
FBI Defendants acknowledged receipt of Plaintiff’s #OI4 Request and advised Plaintiff
that his FOIA Request had been assigned reference number “FOIA PA #: 1120866.”
Copies of that letter and e-mail are attached hereto as, respectively, Exhibit 11 and
Exhibit 12 and incorporated by reference.

22.  FBI Defendants did not respond to Plaintiff’s FOI4 Request as required by
28 C.F.R. § 16.6 and/or 5 U.5.C. § 552(a)(6). FBI Defendants’ response to Plaintiff’s
FOIA Reguest was not in accordance with 28 C.F.R. § 16.6 and 5 U.S.C. § 552(a)(6) in
that FBI Defendants did not inform Plaintiff of the name, title position of the person

withholding the requested documents and/or records; the reason(s) for withholding the
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documents and/or records, including any FOIA exemption; an estimate of the volume of
documents and/or records or information withheld and number of pages or in some other
reasonable form of estimation; and a statement that the withholding could be appealed.
Moreover, FBI Defendants® response to Plaintiff’s FOIA Request was also not in
compliance with the requirements of 28 C.F.R. § 16.6 and 5 U.8.C. § 552(a)(6)(A) in that
FBI Defendants in their response failed to make a determination as to whether they would
comply with or deny Plaintiff’s FOIA Request.

23.  Due to FBI Defendants not having complied with the requirements of 28
C.F.R.§166and 5 U.5.C. §552(a)(6)(A) in responding to the subject FOIA Requests,
pursuant to 5 U.S.C. §§ 552(a)(6)(A) and (C), Plaintiff has constructively exhausted his
administrative remedies.

FIRST CAUSE OF ACTION ASTO THE CIA
(Refusal to Produce Documents)

24. Plaintiff incorporates by reference the allegations set forth in paragraphs 1

through 18 above.

25.  Plaintiff has a statutory right to the documents and/or records requested in
his FOIA Requests to the CIA.

26.  The CIA has possession and control of the documents and/or records

requested by Plaintiff.
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27.  Pursuant to FOIA, the CIA has a statutory duty to produce those documents
and/or records to Plaintiff but has breached and continue to breach that duty.

28.  The CIA has responded in bad faith to Plaintiffs’ FOI4 Requests. The CIA
has, for example, unlawfully and illegally combined these Requesis in order to delay
producing the documents and/or records and to increase the cost to Plaintiff of that
production. The CIA has also produced no documents and/or records in response to
Plaintiff's FOIA Requests. Neither has the CIA asserted any exemptions from disclosure
with respect to the documents and/or records requested by Plaintiff. The CIA likewise
has no legal basis to withhold the documents and/or records requested by Plaintiff but it
has unlawfully denied and continues to unlawfully deny Plaintiff access to these
documents and/or records.

29, As a direct and proximate result of such denials, Plaintiff has suffered and
continues to suffer grave and irreparable injury.

30.  Plaintiff is entitled to seek judicial review of the CIA’s actions and/or
inactions with respect to his three FOIA Requests and that review is authorized pursuant
to 5 U.S.C. § 552(a}(4)(B). Plaintiff is also clearly entitled to judicial relief in this Court

as set forth in the prayer to this Complaint.

10
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SECOND CAUSE OF ACTION AS TO FBI DEFENDANTS
(Refusal to Produce Documents)

31.  Plaintiff incorporates by reference the allegations set forth in paragraphs 1
through 8 and 19 through 23 above.

32.  Plaintiff has a statutory right to the documents and/or records requested in
his FOIA Reguest to FBI Defendants,

33.  FBI Defendants have possession and control of the documents and/or
records requested by Plaintiff,

34.  FBI Defendant have responded in bad faith to Plaintiff’s FOIA Request.
FBI Defendants, for example, have produced no documents and/or records to Plaintiff.
Neither have FBI Defendants asserted any exemption from disclosure which with respect
to the documents and/or records requested by Plaintiff.

35.  Pursuant to FOIA, FBI Defendants have a statutory duty to produce those
documents and/or records to Plaintiff but have breached and continue to breach that duty.

36.  FBI Defendants have no legal basis to withhold the documents and/or
records requested by Plaintiff but they have unlawfully denied and continue to unlawfully
deny Plaintiff access to these documents and/or records.

37. As a direct and proximate result of such denials, Plaintiff has suffered and

continues to suffer grave and irreparable injury.

11
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38.  Plaintiff is entitled to seek judicial review pursuant to 5 U.S.C. §
552(a)(4)(B) of FBI Defendants’ actions or inactions with respect to Plaintiff’s FOIA
Request and that review is authorized pursuant to 5 U.S.C. § 552(a)(4)(B). Plaintiff is
also clearly entitled to judicial relief in this Court as set forth in the prayer to this

Amended Complaint.

PRAYER

Wherefore, Plaintiff respectfully requests this Court for judgment and/or other
relief against CIA and/or FBI Defendants as follows:

1. For an expedited proceeding;

2. For an Order permanently enjoining both the CIA and FBI Defendants from
withholding the documents and/or records which Plaintiff has requested under FOI4 and
further requiring both the CIA and FBI Defendants to immediately produce all such
documents and/or records;

3. For an Order awarding Plaintiff his costs, disbursements and reasonable
attorney’s fees pursuant to 5 U.S.C. § 552(a)(4)(E); and

4. For an Order awarding Plaintiff such other and further relief as may be

equitable, just and proper under the circumstances.

12
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DATED this 11" day of November , 2008.

/s/ jesse ¢, trentadue
Jesse C. Trentadue
Pro Se Plaintiff

TAGO0020 FWFOIA CIAVAMENDED COMPLAINT, wpd

13
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CERTIFICATE OF SERVICE

I hereby certify that on this 11" day of November, 2008, a true and correct copy of
the foregoing Amended Complaint was served by electronic process upon the following:

Jared C. Bennett

Assistant United States Attorney
185 South State Street

Suite 400

Salt Lake City, Utah 84111
Attorney for Cid

/s/ jesse c. trentadue

14




EXHIBIT 1




FREEDOM OF INFORMATION ACT REQUEST

JESSE C. TRENTADUE
4424 South Adonis
Holladay, Utah 84124

Phone: {801) 278-0114
Fax: (801) 532-7355

Bemail fesse32@saufah.com

December 19, 2006

Information and Privacy Coordinator
Central Intelligence Agency
‘Washington, D.C. 20505

Re:  Freedom of Information Act Request
Tnspector General Report(s) Murah Building Bombing

Dear Sir/Madam:

Pursuant to the Freedom of Information Act, 5 U.8.C.§§ 552 el seq, 1 hereby
request documents, information and/or records prepared and/or received by the Central
Intetligence Agenoy (“CIA™) Office of Inspector General relating or referring to the
bombing of the Murrah Federal Building on April 19, 1995. This request specifically
includes, but is not limited to, any and all report(s) by the CIA Office of Inspector
General, directly or indirectly, concerning the CIA’s prior knowledge of the planned
attach upon the Murrah Building and/or the report(s) of any and all investigations into
the CIA’s role, involvement with or connection to the Murrah Building Bombing whether
through employees, informants, operatives of other means.

ank yot.

coT

Tesse C. Trentadue




EXHIBIT 2




FREEDOM OF INFORMATION ACT REQUEST

JESSE C. TRENTADUE
4424 South Adonis

Holladay, Utah 84124
Phone: (801) 278-0114
Fax: (801) 532-7355
E-mail jesse32@santab.com

December 19, 2006

Information and Privacy Coordinator
Ceniral Intelligence Agency
Washington, D.C. 20503

Re: Freedom of Information Act Request
Records Related to Murrah Building Bomobing

Dear Siv/Madam:

On Rebruary 6, 1997, Linda Cippriani, ,of the Office of the General Counsel,
Cl1A, was interviewed by Senior Supervisory Agent Robert A. Blecksmith of the Federal
Burean of Investigation. One of the subjects discussed between Ms. Cippriani and Mz,
Blecksmith in that interview was the documents and/or records that Cippriani had
provided to Assistant United States Atforney Reth Wilkinson of the OKBOMB Task
Foree related to the April 19, 1995, bombing of the Oklahoma City Murrah Federal

Building.

Pursuant to the Freedom of Information Act, 5 U.8.C.§§552 et. seq., 1 would like
copies of the information, documents and/or records which Ms. Cippriani or the CIA
provided to Ms, Wilkinson as well as any and all docurnents, information and/or records -
which Ms. Cippriani and/or the CIA provided to the United States Department of Justice -
which, directly or indirectly, relate, concemn or refer to the bombing of the Murtrah
Building, including documents and/or records related to the CIA, Federal Bureau of
Investigation and/or Bureau of Aleohol, Tobacco and Firearm’s possible prior knowledge
of a plan to attack the Murrah Federal Building.

hank you.

c [

Tegse C. Trentadue
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FREEDOM OF INFORMATION ACT REQUEST

JESSE C. TRENTADUE
4424 Soufh Adonis

Holladay, Utah 84124
Phone: (801) 278-0114
Yax: (§01) 532-7355

E-mail jesse32@sautah.com

December 19, 2006

Tnformation and Privacy Coordinator
Central Intelligence Agency
Washington, D.C. 20505

Re: Freedom of Information Aet Request
Records Related to Andreas Carl Strassmeir

Dear Siv/Madam:

Pursuant to the Freedom of Information Act, 5 U.S.C.88 552 ef seq, 1 hereby
request any and all documents, information and/or records on German foreign national
Andress Carl Strassmeir, DOB May 17, 1959, German Passport Number G7572002. This
request specifically includes, but is not limited to, 2ll documents and/or records, directly
or indirectly related to: (1) Strassmeir’s possible involvement in the bombing of the
Oklahoma City Murrzh Federal Building on April 19, 1995; (2) Strassmeir’s role and/or
activities as an informant, agent or operative, including working for the German
government, Federal Bureau of Investigation, Southern Poverty Law Center or others; (3)
and/or Strassmeir activities at Elohim City, Oklahoma, including his relationship with
Timothy McVeigh and/or the Mid-West Bank Robbery Gang, .~ C

you.
e &

esse C, Trentadue







Central Intelligence Agency

i

Wiathinglon, DO, 20505

Mr. Jesse C. Trentadue FEBZ 3 2007
4424 South Adonis
Holladay, UT 84124

Reference; F-2007-00513

Dear Mr. Trentadue:
The office of the Infoﬁnaﬁon and Privacy Coordinator has received your three
19 December 2006 Freedon of Information Act (ROTA) requests for the following records:

1. Office of Inspector General records relating or
referving to the bombing of the Murrah Federal
Building on April 19, 1995,

2. German foreign national Andreas Carl Stiassmeir.

3. Records that Ms. Cippriani or the CIA provided to
Ms, Willinson as well as any records that Vs, Cippriasi
and/or the CLA provided to the United States
Department of Justice, which directly or indirectiy,
relate, concern or refer to the bombing of the Murrah
Buflding.

For ease of processing we have combined your requests and for identification purposes
have assigned it the reference number cited above.

Fror your information, the FOIA authorizes federal agencies to collect fees for
records services. You will note on the enclosed fee schedule thas we charge search fees,”
including computer time where indices are computerized, and copying costs for releasable
documents. In accordance with Section (a) of the schedule, search fees are assessable even
if no records ate found or, if found, we determine that they are not releasable. This means
you will be charged even if our search results are negative or if we determine that no
information is releasable under the FOIA. The search fees for each item in a request are
usually about $150. :

Based upon the information provided in your letter, we determined that your
request falls info the “all other” fee category, which means that you will be required to pay
charges that recover the cost of searching for and reproducing responsive records (if any)
beyond the first 100 pages of reproduction and the first two hours of search time, which
will be furnished free. Copying costs will be assessed at the rate of ten cents per page.




Before we can begin processing your request, we must receive your commitment to

pay fees incutred under the conditions stated above. We will hold your request in
abeyance for 45 days from the date of this letter pending your response.

SiIcerely. é
Seott Koch 0

Information and Privacy Coordinator

Enclosure




EXHIBIT 5




FREEDOM OF INFORMATION ACT REQUEST

JESSE C. TRENTADUE
4424 Sonth Adonds
Holladay, Utah 84124

Phone: (B01) 278-0114
Fag: (B01) 532-7335

E-mall jesse32@santal.com

March 4, 2007

Mr. Scott Koch -
Information and Privacy Coordinator
Cenfral Intelligence Agency - '
Washington, D.C, 20505

‘Re:  Freedom of Information dct Request
F-2007-00513

Desar Mr. Koch:

1 am writing in response to your February 23, 2007, letter to me regarding my
commitment to pay fees incumrred in responding to my FOL4 request to the CIA. Please
consider this letter to be iy personal commitment to pay the cost of searching for and
producing responsive records as set forth in your letter to me. Meanwhile, I am looking
forward to receipt of the documents/records covered by me request.

you

w\; . c ‘Q—t__J\H‘M

Jesse C. Trentadue
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FREEDOM OF INFORMATION ACT REQUEST

JESSE C. TRENTADUE
4424 South Adonis

Holladay, Utah 84124
Phone: (301) 278-0114
Fax: (301) 532-755
Zomail jesse32@sautah.com

October 17, 2007

V1A U.S. Mail and Facsimile
(703)_48__2«_173_9

M. Scott Koch

[nformation and Privacy Coordinator
Central Infelligence Agency
Washington, D.C. 20505

Re:  Freedom of Information Act Request
F-2007-00513

Dear M. Koch:

I an writing 10 inguire about the status of My Freedom of Information Act
Request?

Thank you.

Mo e~

Jesse C. Trentadue
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Cenial Ingefligence Agency

NOV 9 § 2007

M, Jesse C. Trentadue
4424 South Adonis
Holladay, UT 84124

Reference; F-2007-00513
Dear Mr. Trentadue:

The office of the Information and Privacy Coordinator has received your
17 October 2007 inquiry regarding your 19 December 2006 Breedom of Information Act
(FOIA) request for the following records:

1. Office of Inspector General records relating or
veferiing to the bombing of the Murrah Federal
Buslding on April 19, 1995,

5. German foreign national Andreas Carl Strassmeix.

3. Rocords that Ms, Cippriani or the CIA provided to
Ms. Wilkinson as well as any records that Ms, Cippriani
and/or the CIA provided to the United States
Department of Justice, which divectly or indirectly,
relate, concern or refer to the bombing of the Murrah
Building.

We can appreciate your concern with not having received a final response {0 your
request, Please be assured that it is the oveiiwhelming number of requests.and their .
complexity that causes delays in our responses, At the present, owr workload comprises
thousands of FOIA, Privacy Act and Executive Order requests, and it is our policy o
~ handle each on a first-in, first-out basis that is the most equitable to all requesters. Again,

we regret that we are unable to give you a definite date for completion and ask for your
continued cooperation.

Sincerely,
/] “é_,,_..‘—-———

Scott Koch
Information and Privacy Coordinatos




EXHIBIT 8




FREEDOM OF INFORMATION ACT REQUEST

JESSE C. TRENTADUE
4424 Sonth Adonds

Holiaday, Utah 84124
Phone: (501) 278-0134
Fax: (801) 532-7355

E-mail [mse:iz@‘gagt_gh.com

March 20, 2008

V1A, U.S, Mail and Facsimile

(703) 482-1739

Mr. Scott Koch

Information and Privacy Coordinator
Central Intelligence Agency
Washington, D.C. 20505

Re:  Freedom of Information Act Request
7200700513

Dear Mr. Koch:

I am writing to inquire about the status of my Freedom of Information Act
Request? Therequest was drawn with rifle shot specificity, the documents ate not
voluminous and the recent decision of Trentadue v. Integrity Commiltee, 501.F.3d 1215
(10" Cir. 2007) has eviscerated the exemptions that might otherwise have arguably
applied to preclude release of these records. Having said that, T hope there will be no
need for me to sue in order t0 obtain these records.

ank you.

()

agse C. Trentadue
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FREEDOM OF INFORMATION ACT REQUEST

JESSE C. TRENTADUE
8 East Broadway, Suite 200

Salt Lake City, Utah 84111
Phone: (801) 278-0114
Fax: (801) 532-7355
jesse32@sautah.com

October 12, 2008

Federal Bureau of Investigation
935 Pennsylvania Ave. N.W,,
Washington, D.C. 20535-0001

FBI Record Information/Dissemination Section
170 Marcel Drive
Winchester, VA 22602-4843

Special Agent In Charge
Federal Bureau of Investigation
Oklahoma City Field Office
3301 West Memorial Road
Oklahoma City, OK. 73099

Dear Sir/Madam:

Pursuant to the Freedom of Information Act, 5 U.S.C. §§ 552 ef seq., I am writing
to request copies of certain videotapes related to the April 19, 1995, Oklahoma City
Bombing. First, pursuant to the Freedom of Information Act, 1 request a copy of all
surveillance videos taken from the area surrounding the Alfred P, Murrah Building
on April 19, 1995, These would include, but not be limited to videos taken from: (1)
interior camera of Regency Tower Apartment; (2) exterior camera of Regency Tower
Apartment; security camera from west corner of Murrah Building; and the security
camera on south side of Journal Record Building. This request would also include the
“{s]ecurity video tapes from the area [that] show the [Ryder} truck detonation 3
minutes and 6 seconds after the SUSPECTS exited the truck,” which is referenced in
the Secret Services’ Log of Agents’ Activities. would also like copies of all reports,
inclnding 302's that describe and/or reference the FBI taking possession of these
vid_eo_t_ape.s._'- : R T




Next, [ am likewise writing to request @ cOpY of all videotapes collected by the
FBI and/or others in Oklahoma from April 15, 1995 though April 19,1995, Tam
especially interested in those with footage of the Murrah Building, suspects in the
Oklahoma City Bombing and/or government informants. Again, T would also like copies
of all reports, including 302's that describe and/or reference the FBI taking
possession of these videotapes.

Finally, I would like a copy of the videotape taken from Oklahoma Highway
Patrol Officer Charlie Hanger’s patrol car, which recorded the arrest of Timothy
McVeigh on April 19, 1995, Tam particularly interested in the video of the pick-up
truck that was accompanying McVeigh at the time of his arrest. Once more, [ would also
like copies of all reports, including 302's that describe and/or reference the FBI
taking possession of this videotape.

For your information and assistance in identifying and locating these materials, it
may help you to know that these same videotapes were the subject of a Freedom of
Information Act lawsuit in 1998, That case was captioned David Hoffman v. United
States Department of Justice; it was brought in the United States District Court for the
Western District of Oklahoma; and it was CIV-98-1733-A.

In that lawsuit, the FBI acknowledged the existence at least 23 such videotapes
but asked the Court to deny Mr. Hoffiman’s request for them based upon Exemption TA of
FOIA. Exemption 1A allows the FBL to withhold materials-evidence if the release of such
could interfere with an ongoing criminal proceeding. The Court sided with the FBI, and
refused to order the release of the tapes.

But there are no longer any ongoing criminal proceedings in this matter, which
means Exemption TA does not apply. That point aside, however, | have enclosed a copy
of the Hoffinan Court’s Order describing the location of these videotapes within the
FBI’s evidence keeping system, Armed with that Order, 1 trust that it will not be difficult
for you to find and produce these tapes, reports and 302's 1o me.

I thank you in advance for your prompt reply.

%(’ T,.,_)\a——-f

Jesse C. Trentadue




YN THE UNITED STATES DISTRICT COURT FOR THE

FILED

WESTERN DISTRICT OF OKLAHOMA

DAVID HOFFMAN, )
)
Plaintiff, )
)
V. ) No. CIV-98-1733-A
)
UNITED STATES DEPARTMENT OF )
JUSTICE, )
)
Defendant. ~ y oo s -
! DOCKET Y
ORDER

Before the Court are cross-motions for summary judgment filed by plaintiff on
September 21, 1999, and defendant on October 6, 1999, Supporting and opposition briefs
have been filed regarding both motions. Each party secks judgment as a matter of law
pursuant to Fed. R, Civ. P. 56 on plaintiff’s claim under the Freedom of Information Act
(FOIA), 5 U.S.C. § 552, for access f0 records concerning the April 19, 1995 bombing of the
Alfred P. Murrah Federal Building in Oklahoma City. For reasons that follow, the Court
denies summary judgment to either party.

ndis F

From July 1997 through March 1998, plaintiff made seven FOIA requests seeking
materials gathered by the FBI during its investigation of the Oklahoma City bombing. The
first five requests were submitted to FBI headquarters in Washington, D.C.; the last two were

- submitted to the Oklahoma City Field Office, Plaintiff .rc;quested access to the following:

oI




1. "[AJllreports, memos, notes, transeripts, and other material regarding the debriefing
meeting held at the Department of Justice; and White House Situation room, on 4/19/95,
following the bombing . . . ." (Def's Mot. Summ. J., Hodes Decl. at Ex. A.)

2. "A1l memos, notes, meeting transcripts, and other interagency memorandum [sic]
(between FBI and ATF, FBIand CIA, FBI and NSA, FBI and NSC, FBI and State Dept., FBI
and OK _Shcﬁffs office, FBI and OCPD), regarding the bombing ., .." (Def.'s Mot. Summ.
3., Hodes Decl. at Ex. B.)

3. "[TThe videotape taken from OHP Officer Charlie Hanger's patrol car upon the arrest
of Timothy James McVeigh on 4/19/95." (Def.'s Mot. Summ. J., Hodes Decl, at Ex. D.)

4. "Surveillance videos taken from the arca surrounding the Alfred P. Murrah Building
on 4/19/95." (Def.'s Mot, Summ. J,, Hodes Decl. at Ex. E.)

5. "All reports regarding the examination and analysis of all vehicles damaged in the
bombing . . . ." (Def's Mot. Summ. 3., Hodes Decl. at Ex. F.)

6. "All videotapes collected by the FBI in Oklahoma from April 15, 1995 through
April 19, 1995, particularly those with footage of the Alfred P. Murrah Federal Building
. .. ;] all reports, memoranda, transcripts, notes, Case files and ‘any other documents
concerning these tapesf; and} documentation of all bombs, explosives, ordnance or similar
materials removed from the Murrah Building from Aprit 1, 1993, through May 31, 1995,
including any inventory lists and each item's ultimate destination and disposal.” {(Def.'s Mot.

Summ. J., Hodes Decl. at Ex. H.)




7. "[AJH documents received from or maintained in conjunction with the Oklahoma
County, Oklahoma, Sheriff's Department, related to the bombing . . . from April 19, 1995 to
the present [March 3, 1998; and] . . . crime scene logs related to the Murrah site, whether the
records were generated or maintained by the FBI ..., by the Oklahoma County Sheriff's
Department, or by any other agency that has provided the FBI with copies of such
documents.” (Def's Mot. Summ, J., Hodes Decl. at Fx. Q.)

The FBI provided no documents fo plaintiff, Although no writien answer to Request#1
is aﬁailaﬁle, FBI records indicate that this request generated a "No Record” response. All
other requests were denied. Plaintiff timely appealed the FBI's non-disclosure decisions.'
On May 8, 1998, the Department of Justice affirmed the decisions on the ground that
responsive materials were properly withheld under Exemption 7(A). (Second Am, Compl.,
Ex, B.) This statutory exemption shields law enforcement records whose disclosure "could
reasonably be expected to interfere with enforcement proceedings.” 5 U.8.C. § 552(b)(TXA).

There is no question that the FBI obtained the materials at issue solely for the purpose
of investigating and prosecuting persons liable for the bombing. The investigation resulted
in federal criminal convictions of two individuals, Timothy McVeigh and Terry Nichols.
The convictions and sentences of both men are final, as they have exhausted the direct appeal

process, but post-conviction proceedings are expected. See United Slates v. McVeigh, 133

| The Court accepts plaintiff's statement of this fact, even though the record contains no
evidence of administrative appeals concerning some requests, because defendant does not controvert
it and raises no issus concerning lack of administrative exhaustion. (PL's Mot. Summ. J.Br.atl,
Def's Resp. PL's Mot. Summ. T ut2)




F.3d 1166 (10th Cir, 1998), cert denied, 119 8. Ct. 1148 (1999); United States v. Nichols,
169 F.3d 1255 (10th Cir.), cert. denied, 120 8. Ct. 336 (1999). Further, the Oklahoma
County District Attorney has filed murder and conspiracy charges aginst Nichols for his
.alleged part in the bombing, and the state criminal case remains pending. The FBI is
cooperating in the state prosecution,
dard for

Summary judgment is appropriate if the pleadings, affidavits, and other evidence on
file "show that there is no genuine issue as to any material fact and that the moviag party is
entitled to a judgment as a matter of law.” Fed. R. Civ. P. 56(c). A fact is material if it is
essential to proper disposition of a claim. Anderson v. Liberty Lobby, Inc., 4TTU.S. 242,
248 (1986). An issue is genuine if the evidence is such that a rational trier of fact could
resolve the issue either way. Jd. The movant bears the initial burden of demonstrating the
absence of a disputed material fact warranting summary judgment. Celotex Corp. v. Catrett,
477 U.S. 317, 322-23 (1986). If the movant carries its initial burden, the nonmovant then
must "set forth specific facts” outside the pleadings and admissible in evidence that show a
genuine issue for trial. See Anderson, 477 U.S. at 248, Celotex, 477 U.S. at 324; Fed. R,
Civ. P. 56(¢). The Court's inquiry is whether the facts and evidence identified by the parties
"presents & sufficient disagreement to require submission to {the fact-finder] or whether it
is so one-sided that one party must prevail as a matter of law." Woodman v. Runyon, 132

F.3d 1330, 1337 (10th Cir. 1997) (internal quotation omitted).




Analysis

‘When a person seeks access 10 records under FOIA, "[t)he federal agency resisting
disclosure bears the burden of justifying nondisclosure.” Audubon Society v. United States
Forest Serv,, 104 F.3d 1201, 1203 (10th Cir, 1997); see 5 U.8.C. § 552(a)4)(B). Thus
defendant must demonstrate that Exeﬁiption T(A) applies to ail FBI documents Tesponsive
to plaintiff's requests, that is, their disclosure ncould reasonably be expected to interfere with
enfofc_:em_e_nt proceedings.” 5US.C. § 552@X7)(A). The relevant inquiry ordinarily would
involve .a two-step analysis to determine; (1) whether a law enforcement proceeding is
pending or prospective; and (2) whether "release of the information could reasonably be
expected to cause some articulable harm," Manna v, United States Dep't of Justice, 51 F.3d
1158, 1164 (3d Cir. 1995), or "perceptively to interfere with an enforcement proceeding,”
North v. Walsh, 881 F.2d 1088, 1097 (D.C. Cir. 1989), Here, however, the first point is
conceded, Defendant asserts, and plaintiff does not dispute, that there is a pending law
enforcement proceeding -- Oklahoma's criminal case against Nichols.

To carry its burden of proof that release of requested information would likely harm
or perceptively interfere with the state case, defendant presents the declaration of an FBI
attorney, Scott Hodes. The first issue presented is the adequacy of this document to show
that the FBI engaged in an appropriafe proceés of searching for, identifying, and reviewing
responsive docurents. This issue must be addressed in order to reach the ultimate question

of whether the FBI has justified withholding its records.




Adequacy of the FBI's Form of Proof

Plaintiff's first attack on the FBI's declaration is the competence of Mr, Hodes to testify
about the agency's records searches. Mr. Hodes identifies his current position as; "Acting
Chicf of the Litigation Unit, Freedom of Information-Privacy Acts Section, Office of Public
and Congressional Affairs at FBI Headquarters (FBIHQ) in Washington, D.C." (Hodes Decl.
at1,91.) In that capacity, Mr. Hodes states that he is familiar with the FBI's procedures for
responding to FOIA requests and that he is "aware of the treatment which has been afforded
to the re(iuests of David Hoffinan for access to FBIHQ and the Oklahoma City Field Office
(OCFO) records concerning specific aspects of the bombing . . .." (Hodes Decl. at 1,72.)
He further attests: "All information contained herein is based upon information provided to
me in my official capacity.” (Hodes Decl. at 1-2, § 2.)

Plaintiff deems this insufficient as a matter of law because Mr. Hodes did not actually
conduct or supervise any of the records searches and so cannot speak from personal
knowledge about them, and because the persons who conducted the searches are not
identified. Plaintiff argues that a general awareness of how é records request was treated,
as opposed to personal supervision of the process, does not qualify Mr, Hodes to testify
about the search under the standard announced in Carney v. Unites States Dep't of Justice,
19 F.3d 807, 814 (2d Cir, 1994) (authority cited by defendant), Plaintiff relies on Weisberg
v. United Siates Dep't of Justice, 627 F.2d 365, 370-71 (D.C. Cir. 1980), to argue that an
affidavit that reveals nothing about who actually gonducted the search does not provide

enough information fo permit a reasonable challenge to the search procedure that was used.
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The Court finds no legal authority for the proposition that an agenéy must submit the
affidavit of an employee with personal knowledge of a FOIA search. Instead, the opposite
rule appears in Patterson v. IRS, 56 F.3d 832 (7th Cir. 1995). The court there relied on the
principle that "an agency need not submit an affidavit from the employee who actually
conducted the search.” Jd at 840-41 (internal quotation omitted). From this, the court
reasohed that an affiant’s reliance on information about the search contained in agency
recordé nig not unlike a supervisor's reliance on information provided by underlings . . . ."
Id. at.84 1. Here, although Mr. Hodes does not explain how he learned of the treatment given
plaintiff's requests -- whether directly from the searchers or their supervisors, or through
agency records -- the fact that he is aware of what was done and how it was done by virtue
of information provided to him in his official capacity is sufficient to permit him to testify
on the FB's behalf, If his testimony lacks specificity, it may be substantively inadequate,
but it is not incompetent.

As to Mr. Hodes' failure to say who processed plaintiff's requests, *[tThere is . . . nO
general requirement for an agency fo disclose the identity and background of the actual
persons who process FOIA requests.” Maynard v. CIA, 986 F.2d 547, 563 (1st Cir, 1993).
Further, this information goes to the adequacy of the FBI's efforts to retrieve responsive
materials. See Weisberg, 627 F.2dat371 (finding genuine issue as {0 thoroughness of search
where affidavits lacked specific information about procedures used, including "which files
were searched or by whom"). This issue arises here from the FBI's report that it has no
materials for two requests (#1 and #4), and constitutes a scparate challenge to defendant's

case.




A ' 1i

Plaintiff's second attack on the FBI's declaration is the adequacy of the described search-
to satisfy the agency's obligation to locate requested materials, The standards governing this
issue have been expressed as follows:

To win summary judgment on the adequacy of a search, the agency must
demonstrate beyond material doubt that its search was reasonably calculaied to
uncover all relevant documents. The agency must make a good faith effort to
conduct a search for the requested records, wsing methods which can be
reasonably expected to produce the information requested . . . . To show
reasonableness at the summary judgment phase, an agency must set forth
sufficient information in its affidavits for a court to determine if the search was
adequate, The affidavits must be reasonably detailed, setting forth the search
tenms and the type of search performed, and averring that all files likely to
contain responsive materials (if such records exist) were searched,

Nation Magazine v. United States Customs Serv., 71 F.3d 885, 890 (D.C. Cir. 1995) (internal
quotations and citations omitted); see Schwarz v. FBI, No. 98-4036, 1998 W1, 667643 at *1
(10th Cir. Sept. 17, 1998) (quoting Nation Magazine).

Mr. Hodes describes in his declaration the FBI's recordkeeping and filing system,
which consists of a central records system (CRS) that can be accessed through general
indices that denote the subject matter of files in it. The FBI also has an automated case
support system, which includes investigative case management, electronic case files, and an
universal index, The investigative casc management function permits the office that
originates an investigation to open a case and assign it a universal case file number that

indicates the type of investigation, the office of origin, and the particular investigation

involved. The pertinent case file is "174A-OC-56120." The 174A prefix indicates an




investigation of "Actual and Attempted Bombings and Explosives Violation;" OC is the

office of origin, Oklahoma City; and 56120 signifies the investigation into the bombing of

the Alfred P. Murrah Federal Building. (Def.'s Mot. Summ. J., Hodes Decl, at 10.)
Concerning the searches for records requested by plaintiff, Mr. Hodes states in full:

The records responsive to plaintiff's seven requests pertaining to the
Oklahoma City bombing were identified by searches of FBIHQ and the OCFO
CRS indices. This search revealed the existence-of one main file, 174A-0C-
56120 at both FBIHQ and the OCFO. This file houses all FBIHQ and OCFO
investigative records concerning the bombing of the Alfred P. Murrah Federal
Building. The OCFO is the "00" [Office of Origin] for this investigation and its
file, 174A~0C-~56120 is the larger of the two files, Therefore, FBIHQ file 174A-
0C-56120, in all likelihood, will be mostly duplicative of the OCFO file. Both
FBIHQ and OCFO files have been reviewed for the purpose of identifying
documents which are responsive to plaintiff's seven requests . . .. Pursuant {0
those reviews, the following is a summary of the documents/pages/videotapes
(approximate figures) determined to be responsive to plaintiff's requests at the
offices indicated:

FBIHQ
300 documents fotaling 1,500 pages
one videotape

QCFO
147 documents totaling 450 pages
22 videotapes

Until an actual review of this material could be undertaken for processing, it is

estimated that there are approximately 447 documents totaling approximately

1,950 pages, as well as 23 videotapes that are responsive to plaintiff's requests,
(Def.'s Mot. Summ. J,, Hodes Decl, at 11-13 (footnotes omitted).) This explanation is
followed by a "summary of the records determined responsive,” which simply lists the
number of documents (sometimes qualified by "approximately”) and the approximate number

of pages that fit each request. Asto Request #3, Mr. Hodes states that one videotape "was
| 9




identified by its label; however, until this videotape is viewed for processing, it is not
possible to state that it is definitely responsive.” (Def's Mot, Samm. J.,, Hodes Decl. at 13.)
Similarly, in & footnote omitted from the above quote, Mr. Hodes explains the uncertainty
conceming page counts as follows:
Most pages of the OCFO file have been imaged, scanned, or indexed onto a
computerized database. The search for responsive doouments by OCFO
personnel has been performed with the aid of these databases, These searches
have identified the number of documents, nol pages, that are responsive, The
page counts for these documents are estimated as approximately 3 pages per
document, which may fluctuate when these documents are physically reviewed,
(Def's Mot. Summ, 1., Hodes Decl. at 13 n.6 (emphasis in original).) |

Based on this description of the FBI's search, plaintiff complains that no person has
actually reviewed the records at issue and that the records found are inadequately de seribed
to permit judicial review of the FBI's decisions, The adequacy of the FBI's descriptions of
withheld materials - supplemented later in the declaration and addressed further below --
bears on whether the agency has properly justified its decisions. The adequacy of the FBI's
search, on the other hand, decides whether the agency has improperly withheld responsive
materials by failing to locate them. On this point, the Court finds no genuine factual issue
as to the reasonableness of the FBI's search. |

Plaintiff correctly argues that courts generally have required federal agencies to conduct
actual, physical reviews of records for requested information, This Court sees no legal

reason to impose such a requirement, however, if other computer-assisted search procedures

available to an agency are more efficient and serve the same practical purposc of reviewing
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hard copies of documents. In Nation Magazine, 71 F.3d at 891, the court found defects in
a search because the agency had read the request too restrictively, not because an electronic
records system had been used in part of the search. Here, plaintiff does not object to the
FBI's construction of his requests to seek only materials compited for purposes of
investigation or the concomitant limitation of its searches to investigative records, For
exampl_e,. the declaration states that public source information (such as newspaper asticles)
concemi_i_l_g tht.‘,.bombing is maintained separately from &e muin file in sub-volumes and that
these volumes were not reviewed. (Def.'s Mot. Summ. J., Hodes Decl. at 30-31, § 68.)
Plaintiff does not address this omission, which leads the Court to conclude that the FBI
correctly interpreted his request. Because the declaration states that the file searched, 174A-
OC-56120, contains all investigative records concerning the bombing, the Court concludes
that searches directed only at this file could reasonably be expected to produce all of the
information requested.

Plaintiff does not criticize any particular aspect of the FBI's search other than its use
of indices and computer.databases. Absent an identified defect in the procedure used, or any
showing by plaintiff that the ag'cncylmi'ght héve discovered a responsivé document if it had
conducted a more thorough search, the Court concludes that the FBI's search was reasonably
calculated to retrieve relevant information,? Therefore, the Court finds that the search

conducted in response to plaintiff's requests was adequate.

2 Where an agency does not establish that its search was reasonable, "the FOIA requester may
avert summary judgment merely be showing that the agency might have discovered a responsive
document had t_he agency conducted a reasonable search." Maynard, 986 F.2d at 360,
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The FBI claims secrecy is warranted as to all materials requested by plaintiff because
their release "would jeopardize further investigative and/or prosecutive cfforts” in these
respects: (1) providing information prematurely to Nichols and McVeigh that would enable
them to identify "individuals and potential witnesses who possess information relative to the
investigations and possible harm fo, or intimidation of these individuals" and "use of
infonix_aﬁon released to counteract evidence developed by investigators;” and (2) releasing
information to nonparties to the criminal case noould allow these third parties to interfere
with the pending prosecutions by harassment, intimidations, and creation of false evidence
dispensing facts discussed during the FBI's investigation." (Def.'s Mot Summ. J., Hodes
Decl, at21-22.) The FBI also contends that a waiver of Exemption 7(A) "would inhibit the
FBI's assistance to the justice system" in view of its continuing involvement in the federal
and state prosecutions. (Def.'s Mot. Summ. J,, Hodes Decl. at 23.) More specifically, the
FBI identifics the following categories and subcategories of responsive materials and
potential harms from their disclosure:

(1) Evidentiary/ Investigativé Matcrials

() Source Statements

.. These statements contain information obtained from confidential
informants, records custodians and other third parties whose knowledge, relationship
with and/or activities brought them into contact with McVeigh, Nichols, the Murrah
building or vicinity of the Murrah bombing on April 19, 1995. . . . [R]eleasing theix

names and/or information they provided in furtherance of the FBI's investigation
could result in retaliation, intimidation, or harm. This could have a chilling effect . . .

12




ingsmuch as potential witnesses and/or confidential sources might fear exposure and
reprisals from supporters of MoVeigh and Nichals. . . . .

(b) Exchange of information between various local, state, and federal agencies.

Release of this type of information will disclose investigative information
developed by various agencics that cooperated with the FBI , . . . Inherent in this
cooperative effort is the mutual understanding that information provided to the FBI
by those agencies will not be prematurely released. This information was gathered
to help identify subjects, suspects or other individuals of potential investigative
interest and to assist in locating witaesses or confidential sources. To release this
information would identify local and federal investigative interest in a particular
individual as well as subject witnesses and/or confidential sources 10 potential
intimidation and physical harm.

(c) Information concerning Physical Evidence

[This category]. . . includes items such as fingerprint and handwriting samples
submitted to the FBI laboratory for analysis, receipts, invoices, swrveillance
videotapes, bomb damaged material, correspondence of third parties, and Grand Jury
subpoenas.

To fully describe these items could reasonably lead to the identification of the
evidentiary items and, ultimately, sources of information, This release could result
in the possible harm or intimidation of those witnesses and/or confidential sources
who provided the material. . . . Disclosure could be detrimental to success of the
future prosecutions by permitting subjects to formulate a strategy as to how the
evidence and/or test results could be contradicted in court.

(2) Administrative Materials
(a) Reporting Communications

. These communications are replete with detailed information about the
investigative activities as well as detailed information about potential witnesses and/or
confidential sources to be interviewed. Additionally, they contain background infor-
mation about third parties, the origin of pertincnt information which ties thern to the
investigation, their connection with the subjects, and their relationship with the
pending investigation. The release of this information would reveal the investigative
steps taken to pursue witness and/or confidential source interviews, techniques and
investigative methods used to compile and/or solicit information from various sources

13




and the perceived weaknesses in the investigation, To release this information would
reveal the nature and scope of the investigation as it pertains to these witnesses and/or
confidential sources,

(b) Miscellancous Administrative Documents

These materials include items such as storage envelopes, transmittal forms, and
standardized forms used for particular purposes, . . . While these materials are not.
solely applicable to this investigation, they were adapted or used in such a manner as
to contain information of investigative value,

" An example is the envelope used to store original handwritten agent notes. . . ..
[H]andwritten notations on the envelope identify dates, places, and persons who, for
example were interviewed. The disclosure of these materials could harm the
investigation by providing details which, when viewed in conjunction with knowledge
possessed by the subjects, could provide information useful in identifying witnesses,
investigative strategics and items of evidence.

(c) Adminisirative Instructions

This type of information . . ., if released to a knowledgeable person, will
disclose specific investigative procedures employed, which in tum will permit a
defendant to anticipate (and possibly negate) incriminating evidence which could be
used in future prosecutions of others.

Specific examples of these instructions include the setting out of investigative
guidelines, requests for laboratory or fingerprint analyses, and requests for specific
investigative inquiries at various FBI Field divisions or other government agencies.
These instructions are commonly referred to as investigative "leads" . ...

(Def's Mot. Summ, J., Hodes Decl. at 23-29.)

Plaintiff's substantive attack on the FBI's declaration focuses on its alleged lack of

specificity, arguing that the FBI's justification is based on "generalities which could be cited

in any FOIA case.” (Pl's Resp. Def.'s Mot. Summ. J. at 11.) Plaintiff disputes as patently

insufficient allegations of possible harm from releasing information that has already been

provided to McVeigh and Nichols or that has mpassed into the public domain” through nse
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of materials as trial exhibits in the federal case. (P1's Resp. Def.'s Mot, Summ. J. at 8-9.)
He challenges as "épcculaﬁve“ the alleged justification that releasing documents o persons
not dirgotly involved in the federal and state cases could lead to harassment and intimidation
of witnesses or creation of false evidence. (PL.'s Resp. Def.'s Mot. Summ. J. at 10,) Plaintiff
thus urges the Court to order immediate release of the records sought.

In NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214 (1978), the Supreme Court
ruled that, although Exemption 7 is not a "blanket exemption” for all investigatory files of
a law enforcement agency, it permits generic determinations that "with respect to particular
kinds of enforcement proceedings, disclosure of particular kinds of investigatory records
while a case is pending would generally ynterfere with enforcement proceedings." Id. at 236
The Court found sufficient proof of intcrference with an unfair labor practice proceeding
where the target of an investigation sought access to witness statements that were unavailable
under normal discovery rules. No particularized showing was needed that release of the
statements in that case likely would interfere with the pending proceeding, Id. at 236-42.

In later cases involving other parts of Exemption 7, the Supreme Court has reinforced
the view that a "catcgorical approach" to law enforcement records is permissible. In United
States Dep't of Justice v. Reporters Comm. for Freedom of the Préss, 4891J.8.749, 777 n.2
(1989), the Court noted that a 1986 amendment of the statute to replace "would interfere"
with "could reasonably be expected to interfere” was designed to "give the Government
greater flexibility in responding fo FOIA requests for law enforcement records . . .." By

su_bstitut_ing a reasonableness standard for one that had focused on the effect of a particular
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disclosure, Congress provided support for a categorical approach that permits law
enforcement agencies to justify nondisclosure by reference fo certain circumstances and
inferences therefrom, See United States Dep't of Justice v.Landano, 508 U.8, 165, 179-81
(1993), Nevertheless, an agency must provide sufficient information for a judicial
determination that law enforcement records are properly withheld. See Inre Depariment of
Justice (Crancer v. United States Dep't of Justice), 999 F.2d 1302, 1309-11 (8th Cir. 1993)
(enbanc); see aiso Solar Sources, Inc. v. United States, 142 F 3d 1033, 1038 (7th Cir. 1998);
Dickerson v. Department of Justice, 992 F.2d 1426, 1431 (6th Cir. 1993); Curran v.
Department of Justice, 813 ¥.2d 473, 475 (1st Cir. 1987). "[T}he government must show
that disclosure of [requested) documents would, in some particular, discernible way, disrapt,
impede, or otherwise harm the enforcement proceeding.” North v. Walsh, 881 F.2d 1088,
1097 (D.C. Cir. 1989).

The FBI admits through Mr, Hodes' testimony that it routinely asserts Exemption 7(A)
whenever it receives a FOIA request concerning an ongoing investigation. (Def.’s Mot.
Summ. J., Hodes Decl. at 21, §48.) Mr. Hodes also reports, however, that the documents
and evidentiary materials related to plaintiff's requests were subsequently reviewed and
categorized for the purpose of his declaration. (Def's Mot. Sumum. J., Hodes Decl. at 21,
948, and 23, §52.) Plaintiff identifies no fact or evidence that creates doubt whether the FBI
undertook in good faith a review of its files after this case was filed or afier defendant's

initial motion for summary judgment was denied. Plaintiff also does not question whether

3 s Affidavits submitted by an agency are accorded a presumption of good faith." Carney, 19
F.3dat 812 (internal quote omitted); see Maynard, 986 F.2d at 560,
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all responsive records fall into one or more of these categories: source statements, exchange
of information between various agencies, information concerning physical evidence,
reporting communications, miscellaneous administrative documents, and administrative
instructions, Plaintiff ix;stcad contends that the articulated harms from public release of these
materials are not real or substantial due to prior disclosures in the federal criminal case.
The Court cannot accept plaintiff's view that disclosure of the investigative records
at issue r&ises no interference concerns, The Court agrees, however, that the FBI has failed
saﬁsfactoﬁly to explain why all investigative materials responsive to plaintiff’s requests moust
be withheld. The FBI may not know which potential witnesses and physical evidence will
be of interest or use to prosecutors in the pending state case, but some witnesses and
evidence already have been publicly revealed. This fact undercuts the FBI's concern that
divulging the identities of persons who might be witnesses in the state case could expose
them to intimidation or retaliation and could discourage future cooperation with prosecutors.
Further, the FBI's concern that premature disclosure of information would enable Nichols
or McVeigh to formulate a sﬁategy for impeaching or contradicting evidence in court loses
all force to the extent they already possess the information.’ Accordingly, the Court finds

that the broad categorics constructed by the FBI are inadequate to permit a determination that

4 The FBY has previously presented testimony by the Chief Division Counsel for its Oklahoma
City Office that "[tJhe materials sought by plaintiff were produced to the defense during criminal
discovery® in the federal case against McVeigh and Nichols. (P1.'s Mot. Summ. J., Ex. B, Rogers
Decl. at 2,9 11.)




the release of any material in these categories could hinder future proceedings,” Under the
unique circumstances presented by serial prosecutions for the same alleged criminal conduct,
the FBI has failed to group the responsive documents into categories that can be linked to
cogent reasons for nondisclosure.

This conclusion Jeads to the difficult question of how to proceed from here.
Inadequate agency explanations have led other courts to call for supplemental affidavits or
to undertake in camera review of withheld documents or representative samples. See In re
Department of Justice, 999 F.2d at 1310; see also Solar Sources, 142 F.3d at 1036 (district
court conducted in camera review of specified selections of documents, that is, ones from
each identified category "selected from randomly-chosen specified locations" in the agency's
files). Neither party here has proposed an in camera review of withheld documents, and the
Court will not volunteer for the task due to the volume of materials at issue. Also, until the
FBI identifies workable categories linked to adequately articulated concerns of possible
interference, such review would serve no purpose. Thus, the Court directs defendant to
disaggregate its current categorics so s to provide a supplemental declaration that states:

(1) For each current category in which the FBI expresses concern about premature

disclosure fo Nichols or McVeigh, whether the information was produced to these

individuals in the federal case and, if so, why these previous productions do not

negate the alleged risk of harm.

5 The FBI has made no effort to show that it cannot reasonably segregate records or portions
of records subject to disclosure from ones properly withheld, See 5 UB.C. § 552(b) ("Any
reasonably segregable portion of a record shall be provided to any person requesting such record after
deletion of the portions which are exempt under this subsection,”) . _
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(2) For each current category in which the FBI expresses concern about public

disclosure to nonparties to the state case, whether the information was previously

aired in a public federal trial proceeding and, if so, why the prior disclosure dogs not

negate the alleged risk of harm,

(3) For éach category in which the FBI states a general concern about damaging its

cooperative relationship with other agencies or its role in the criminal justice system,

greafe_r specificity about what damage is apprehended and how a FOIA-compelled

disélosurc of information could cause it.
Nothing in this call for more information should be interpreted to prevent the FBI from
refining or reformulating its previously stated categories or to supplement in other respects
its asserted justification for nondisclosure of the records at issue.

ion

Defendant DOJ's Motion for Summary Judgment and Plaintiff's Motion for Summary
Judgment are both DENIED because neither parly has established its entitlement to a
judgment as a matter of law. D_efendant shall file a rencwed motion, supplemented in
conformity with this Order, not later'lthan Jaﬁuary iO, 2000. Plaintiff may respond to

defendant's submission within twenty days after it is filed.

MMMQ‘LA_&.\

WAYNEE, ALLEY |
United States District Judge
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¥ x % COMMUNTCATION RESULT REPORT ( OCT. 12,2008 1:24PM ) x x x
FAX HEADER: SUITTER_AXLAND

T TORED + OCT. 12, 2008 1:17PM
II}?ES%([}D'EFED/S 0 OPTION ADDRESS ___.._______ﬁgggl;z.______._.._fégg___
—————————— v 83 15408684995 oK 21/21
587 MEMOR X a3 114052903885 9] 4 21721
REhsogzgfkﬂéﬁgzgﬁggnotéze FatL _ EC3 BB%YacsIMILE cONNGETION

FREEDOM OF INFORMATION ACT REQUEST

JESSE C. TRENTADUE
8 East Broadway, Suite 200

Salt Lake City, Utah B4111
Phone; (801) 278-011%4
Foax: (801) 832-7355
Jesse3Z@enntath.com

Qciober 12, 2008

Fedoral Burcau of Investigation
935 Pennsylvania Ave. N.W.,.
Washington, D.C. 20535-0001

FBY Record Information/Dissemination Section

170 Marce] Drive
Winchester, VA 22602-4843

Special Agent In Charge
Federal Bureau of Investigation
Oklahoima City Field QOffice
3301 West Memorial Road
Oklahoma City, OK. 73099

Dear Sir/Madaim!

Pursuant to the Fraedowm of formation Act, 3 11.8.C. §§ 552 er seq.,. I am writing
to request coplies of cortain videotapes related to the April 19, 1995, Qklahotma City
Bombing, First, pursuant t¢ the Freedorm qf mformation Aot, I request a copy of all
surveillance videos taken from the arvea surrcunding the Alfred P. Muarrah Building
on April 19, 1995, These would include, but not be limited to videos taken from: (1)
interior catnrera of Regency Tower Apartment; (2} exterior camera of Regency Tower
Apartinent; security camera from west corney of Murrah Building; and the security
camera on south side of Journal Record Building. This request would also include the
“[s)ecurity video tapes from the area [that] shovw the [Ryder] truck detonation 3
minwtes and ¢ seconds after the SUSPECTS exited the truck,” which ‘is referenced in
the Secret Servioes’ Log of dgents’ Aativities, ) would also ke copies of all reports,
including 302's that deseribe and/or raferenee the FRBIY taking possession of these

videotapas. A -
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U.S. Department of Justice

Federal Bureau of Investigation

Washington, D.C. 20535

Qctober 14, 2008

MR. JESSE C. TRENTADUE

SUITE 200

8 EAST BROADWAY
SALT LAKE CITY, UT 84111

Request No.: 1120866- 000
Subject: OKBOMB/VIDEOTAPES

Dear Mr, Trentadue:

A

|

This acknowledges recelpt of your Freedom of Information-Privacy Acts {FOIPA) request
to the FBI. The FOIPA number listed above has been assigned to your raguest.

For an accurate search of our records, please provide the complete name, allas, date and
place of birth for the subject of your request. Any cther specific data you could provide
such as prlor addresses, or employment information would also he haelpful. If your
subject Is deceased, please include date and proof of death.

To make sure information about you is not released to someone elss, we require your
notarized sighature or, in place of a notarizsd signature, a declaration pursuani to Title
28, United States Code 1746. For your convenjence, the reverse side of this felter
contains a form which may be used for this purpose.

If you want the FBI's Griminal Justice Information System (CJIS) to perform a search for
your anest record, please follow the enclosed instructions In Altorney General Order
556-73. You must submit fingerprint impressions so a comparison can be made with the
records kepl by CJIS. This is to make sure your information is not released to an
unauthorized person.

We are searching the Indives 1o our central records system at FBI Headquanters and at
the FBI fisld office in Oklahoma City for the information you requested, and will inform you
of the results as soon as possible.

Processing delays have been caused by the large number of requests received by the
FOIPA. We will process your requesl(s) as soon as possible,

Your request has been assigned the number indicated above. Plaase use this number in all
correspondance with us. Your patience is appreciated.

Sincerely yours,

David M. Hardy

Sectlon Chief, ™ .

Record/Information
‘Dissemination Section

“Records Management Division
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Page 1 of |

Jesse Trentadue

From: Comer, Matthew C. [Matthew.Comer@ic.fhi.gov]
Sent:  Wednesday, October 15, 2008 8:51 AM

To: Jesse Trentadue

Subject: FOIPA Request

Dear Mr. Trentadue,

FOIPA Number: 1120866

Subject: OKBomb/Videotapes

This is to acknowledge receipt of your Freedom OF Information-Privacy Act request to the FBI, The FOIPA
number above has been assighed to your request. :

We are searching the indices to our central records system at FBI Headquarters and the FBI fleld office in
Oklahoma Clty for the information you requested. We will inform you of the results of this search as soon as
possible.

10/15/2008




